is one part of an ongoing effort by the Supreme Court, particularly justice Rehnquist, to reorient fourteenth amendment jurisprudence. The goal is to keep the lower federal courts out of the business of monitoring the routine day-to-day administration of state government in areas that only marginally implicate constitutional values." Philosophically, this development embodies a belief that a clear distinction can be drawn between constitutional violations and state law wrongs. 12 Linguistically, it stresses a close parsing of section 198313 and the due process clause. Analytically, it generates two decisional lines: cases like Board of Regents v. Roth 14 and Paul v. Davis 1 5 narrow the domain of constitutionally protected "liberty" and "property,"' 16 while decisions like Daniels v. Williams and Parralt v. Taylor limit the state action that constitutes a "deprivation" or a "denial of due process" of interests admittedly entitled to constitutional protection. The vagaries and gossamer distinctions of Roth and its progeny have been examined by numerous commentators. 17 The important point here is that in denying the presence of a "liberty" or "property" interest, these decisions suggest that the state need not justify some state-inflicted injuries to important interests of individuals.' 8 So far, however, this line of authority is limited in reach and is largely confined to the area of public entitlements. 19 Unlike Roth, Parratt deals with "property" interests concededly entitled to constitutional protection. As limited by Daniels, Parratt concerns one category of intentional interferences with such interests: 20 the conduct challenged under the fourteenth amendment is also misconduct under state law, and the state provides an adequate remedy for the wrong. The crucial question is the constitutional relevance of either of these facts.
In the past, these facts have been irrelevant. The landmark decision in Home Telephone and Telegraph Co. v. City of Los Angeles 2 1 established that any intentional conduct of state officials that, prima facie, contravened the fourteenth amendment is open to challenge in the district courts without regard to whether that conduct also violates state law or whether the state provides adequate corrective process. 22 Monroe v. Pape 2 3 confirmed Home Telephone, and as a matter of statutory construction, also held "that section 1983 presently occupies and exploits all of the constitutional space that Home Telephone permits." ' 24 In Monroe, the Court held that section 1983's "under color of [state law]" requirement embraces conduct by state officials that violated state law, 25 and that the section 1983 remedy is "supplementary" to any state judicial remedy. 2 6 Despite the apparent sweep of Home Telephone and Monroe, 27 Parratt's state action holding is designed to exclude one form of intentional misuse of state authority from the federal trial courts: misconduct that, unlike the conduct in Home Telephone, is "random and unauthorized," and that, unlike the conduct in Monroe, does not infringe upon a "fundamental" constitutional right. As yet, this exclusion applies only if the state provides adequate corrective process.
Parratt's limited compass does not diminish its practical importance. With the exception of police brutality cases, Parratt excludes from the federal courts all low-level intentional official misconduct resulting in losses of property or nonfundamental liberties where state law provides a remedy. Hudson v. Palmer 2 8 is the paradigmatic illustration. In Hudson, a prison officer, acting without authority, intentionally 21 destroyed an inmate's property during a shakedown search. 2 9 After denying that any fundamental right was implicated, the Court characterized the officer's conduct as "random and unauthorized. ' 30 Parratt was then invoked to bar the inmate's section 1983 due process claim because the inmate had an adequate remedy in the state courts. 3 1 This Comment contends that Parratt is ultimately grounded in a theory of "state action" that cannot be reconciled with the more general constitutional understandings contained in Home Telephone and Monroe. Moreover, Parratt has consequences that arguably are beyond the power of Congress to alter. These results are unfortunate and unnecessary. Either the remaining aspects of Parratt should be overruled, or the decision should be recast. The Court's goals-which are certainly defensible-can be achieved by viewing Parratt as abstention doctrine, or alternatively, by statutory construction: by limiting the scope of section 1983 so that its requirement of "under color of [state law]" does not include random and unauthorized wrongs for which the state provides adequate corrective process.
I. PARRATT v. TAYLOR
While Parratt arose in a prison setting, it presented a common problem: low-level misconduct in the routine administration of state government that results in the loss or destruction of the plaintiff's property. The conduct violates state law, and the state law provides a remedy for the wrong. But the plaintiff also insists that this conduct also violates the due process clause of the fourteenth amendment, and he brings a section 1983 action in federal court. 3 2 More specifically, in Parratt the plaintiff alleged that he had ordered by mail a hobby kit worth $23.50. Upon its receipt at the prison, the kit was not processed according to established mail procedure and was negligently lost by prison officials. As a result, the plaintiff claimed a "deprivation" of his property "without due process of law." '33 The district court gave summary judgment for the plaintiff; the court of appeals affirmed. 
A. Parratt as Procedural Due Process
In Parratt, the Court concluded that the plaintiff had received all the process that was due. 45 Postdeprivation process was constitutionally sufficient where, as here: (1) the plaintiff did not challenge the established procedures for processing mail; (2) the defendants' conduct was "random and unauthorized," and thus predeprivation process was impracticable; and (3) state law provided adequate postdeprivation corrective process. 4 6 Focusing on this aspect of Parralt, several federal appellate courts have understood the case to be simply a procedural due process decision, concerned only with the timing of any constitutionally required process. Recently, the Second, Eighth, and Ninth Circuits have taken this position, and after Daniels other courts might be encouraged to so view the case. 47 In a categorical manner these courts insist that Parratt has no applicability to any substantive due process challenge, and that such challenges can be brought immediately in the federal courts. This is an attractive position. A procedural due process interpretation accords with the great bulk of the Parratt opinion, which is quite plainly concerned with the constitutional sufficiency of postdeprivation process, and with the views expressed in several concurring opinions. [Vol. 86:979 apparent once the concept of "substantive due process" is unpacked. Insofar as the concept refers to fundamental rights, such as those contained in the Bill of Rights or those accorded fundamental status under the Roe v. Wade 4 9 line of cases, Parratt has no relevance. 50 But insofar as substantive due process refers simply to the general substantive freedom from arbitrary and unreasonable restraints on "liberty" and "property," Parratt is relevant.
My conclusion rests on two grounds. First, if Parratt has no substantive import, why was the judgment for plaintiff reversed? One would have expected that, having rejected the procedural due process claim, the Court would then address the plaintiff's substantive constitutional claim. And here the result appeared clear: the facts were not in dispute; the Court had already decided that the defendants' conduct had worked a "deprivation" of the plaintiff's property; 5 1 and no immunity rule shielded the defendants from damages. 52 Accordingly, unless the plaintiff had asserted only a procedural due process claim-a point nowhere suggested in the Court's opinion 53 -the judgment below should have been affirmed, not reversed.
Second, a procedural due process interpretation cannot plausibly account for Parratt's final paragraphs. The Court does not say that the judgment for damages was reversed because the plaintiff had alleged only an unsound procedural due process claim. 54 Rather, reversal seems premised on the belief that the plaintiff was in the wrong forum. In concluding that the plaintiff "has not alleged a violation of the Due Process Clause," 55 the Court abandons its prior discussion of due pro-49. 410 U.S. 113 (1973) . 50 . The one arguable exception to Parratt's inapplicability to "fundamental" right claims is the takings clause insofar as it secures protection against "regulatory" takings.
See infra notes 67-78 and accompanying text.
51. The Parratt Court did not address the substantive character of the plaintiff's claim. But it recognized that plaintiff possessed a "property" interest originating in state law, 451 U.S. at 529 n.1, an interest that it assumed was entitled to some substantive fourteenth amendment protection. One would expect consideration of whether defendants' negligence constituted a "taking"--that term sometimes appears in the opinion-or simply a loss of property that, while technically not amounting to a taking, nonetheless constituted such a "deprivation" that substantive due process required appropriate redress. See infi-a notes 76-77 and accompanying text. As we shall see, the Court's analysis makes this the wrong inquiry.
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COLUMBIA LAW RE VIEW cess in a plainly procedural sense. Instead, the traditional distinction between substantive and procedural due process is collapsed, 5 6 and due process is discussed as though it were a unitary concept: (1985) , Justice O'Connor focused upon the procedural due process aspects of Parrall, but earlier she had also recognized its substantive import. See Hudson v. Palmer, 468 U.S. 517, 537 (1984) (O'Connor, J., concurring). The substantive understanding of Parratt underpins the Court's frequent efforts to show that the state remedy is constitutionally adequate, even though not quite so generous as § 1983. At least indirectly, Daniels reinforces Parraft's forum-allocating significance. The petition raised only a substantive due process claim; the Court acknowledged that due process not only secures procedural fairness, it "bar[s] certain government actions regardless of the procedures used to implement them." Daniels v. Williams, 106 S. Ct. 662, 665 (1986) . This statement came after the Court had lumped together several procedural and substantive due process cases. Justice Stevens' concurring opinion in Daniels underscores this point, though inadvertently. He asserts that Parrait applies only to procedural due process claims, id. at 678, and that the existence vel non of a state remedy is a matter of procedural due process. Id. at 679. This latter categorization seems wrong but understandable. Two concepts, substance and procedure, are asked to order three bodies of law: substantive law, remedial law, and procedural rules. In this framework, both the nature of the substantive duties imposed on state officials by the fourteenth amendment and the extent to which the state must provide remedies for their violation are matters of substantive due process. 
B. Parratt as Abstention Doctrine
As modified by Daniels, Parratt might be viewed as a special abstention doctrine applicable to certain cases in which plaintiffs seek damages for "deprivations" of constitutionally protected "property" or "liberty" resulting from intentional official conduct that also violates state law and for which the state provides corrective process. Official misconduct can come in different forms. For example, in Home Telephone, the officials were enforcing a municipal rate ordinance, but if the ordinance constituted a deprivation of property without due process of law, it also would have conflicted with the state constitution.
5 9 Monroe v. Pape involved a constitutionally offensive search and seizure 60 that was unauthorized by any level of state law. The conduct in Parratt was not authorized by state law, and it did not impinge upon any specific "fundamental" right.
6 1 Excluding cases like Parratt from the federal trial courts is certainly a defensible policy. Those courts seem ill-used if their task is to superintend the routine administration of state government where the states are themselves willing to correct abuses and no fundamental rights are involved. Treating Parratt as a special abstention doctrine for this narrow category of federal claims would be a bold move. The Court has often spoken of the district courts' "virtually unflagging obligation" 6 3 to exercise their statutory jurisdiction. Surely, the propriety of such a massive, judicially fashioned curtailment of statutorily mandated jurisdiction is open to doubt.6 4 Yet, employed here and in other areas of "routine" state administration, 6 5 abstention doctrine has the considerable advantage of recognizing that the point in time at which a substantive constitutional violation takes place is not necessarily determinative of the point in time at which entry to the federal courthouse is obtained. On the latter point, the existence vel non of state corrective process is a relevant consideration. 
C. Parratt as Ripeness or Exhaustion of Remedies
The Court has also suggested that Parratt rests on principles akin to ripeness, 67 a doctrine that concerns the timing of access to the federal courts. Ripeness principles require that controversies be sufficiently focused to ensure a clear presentation of the issues. 68 In From the settled premise that the takings clause itself does not require pre-taking process or pre-taking compensation, the Court somehow generated another conclusion: any substantive takings claim is "premature" until the landowner "has used the [state provided judicial] procedure and been denied just compensation. ' 73 The Court believed that this result was "analogous to the Court's holding in Parratt," and added:
In... a situation [such as Parratt], the Constitution does not require predeprivation process because it would be impossible or impracticable to provide a meaningful hearing before the deprivation. Instead, the Constitution is satisfied by the provi- This passage indiscriminately mixes jurisdictional, procedural due process, and substantive taking concepts. The Court is quite wrong in thinking that the point in time at which a substantive deprivation occurs is a function of the point in time at which the state can reasonably provide corrective process. The relationship runs the other way: discussion about the timing of any process due presupposes independent criteria for specifying the point at which the substantive deprivation has occurred. 75 Moreover, the Court's reliance on ripeness concepts is in error. No authority supports use of ripeness doctrine to bar federal judicial consideration of an otherwise sufficiently focused controversy simply because corrective state judicial process had not been invoked.
Hamilton Bank might be defended, as a footnote in the opinion suggests, as a special rule for takings cases-a rule grounded in the perception that it is not the taking but the refusal to compensate that constitutes the violation. 7 6 The difficulty here is that the argument cannot be so limited. Assuming that some intentional property deprivations are not to be viewed as takings, these "non-taking" property "deprivations" cannot be accorded readier access to the district courts for substantive relief than are takings claims. Thus, it would seem that all substantive property claims, whether takings or not, must be pursued in the state courts, so long as an adequate corrective process exists. While this analysis yields a distinction between claims of liberty and of property, 7 7 the distinction is not consistent with Hamilton Bank's general ripeness, which posits that the constitutionally relevant state action is not "complete" until the state court acts. That view of ripe-74. Id. at 3121-22 (quoting Hudson v. Palmer, 468 U.S. 517, 532 n.12 (1984) (citation omitted)).
75. If a police officer, acting in a random and unauthorized manner, hauls a speaker from a platform or breaks into a home without a warrant, the impracticability of predeprivation process does not mean that no substantive deprivation has occurred.
76. Williamson County Regional Planning Comm'n v. Hamilton Bank, 105 S. Ct. 3108, 3122 n.14 (1985) . There is no constitutional imperative that the amount of compensation initially be determined by a judicial tribunal. Thomas v. Union Carbide Agricultural Prods., 105 S. Ct. 3325, 3334 (1985) . Home Telephone and other utility confiscation cases could be analyzed as instances where it was conceded that no compensation was intended if the rates were adjudged to be confiscatory.
77 Parratt is concerned with interests that owe their existence to state law but that constitute "property" for due process purposes. Parratt seeks to distinguish sharply between injuries to this category of constitutionally protected interests and injuries to "fundamental" constitutional rights. While hard to capture in a phrase, this distinction seems best expressed in "state action" terms. The heart of the distinction is the moment in time at which the constitutionally decisive state action is thought to occur.
With respect to fundamental rights, the Court continues to assert, as it did in Monroe v. Pape, 79 that section 1983 "makes a deprivation... actionable independently of state law."°8 0 The injured plaintiff has immediate access to federal courts whether or not the complained of conduct contravenes state law and whether or not the state provides corrective process. Thus, in fundamental rights cases, the constitutionally offensive state action occurs when the state official acts or threatens to act.
But where only a "property" interest is involved, as in Parratt, the analysis is more complex. If the deprivation is pursuant to some official policy, then the Monroe v. Pape approach is followed. However, if the official conduct is "random and unauthorized," the crucial constitution-78. Hamilton Bank is not implicated if the state courts cannot give damages. See Furey v. City of Sacramento, 780 F.2d 1448, 1450 n.l (9th Cir. 1986). Hamilton Bank will create enormous problems, however, where the state courts can grant damages. Suppose that, after Hamilton Bank, plaintiff brings suit in the state court and loses on the merits or on amount of 'just compensation." Can he now resort to the federal district court on the theory that his § 1983 rights did not arise until the entry of an "inadequate" state courtjudgment? The plaintiff will assert that in the state court he had only a state law claim for damages, and that was all that was decided. In the federal court, the plaintiff will insist that the constitutional violation was not "complete" until the state court acted, at which point the dissatisfied litigant could bring a proceeding in the federal court. If so, the whole matter is relitigated in the federal court with the state law serving only to provide the precise dimensions of plaintiffs state law rights. A major difficulty for the plaintiff is, of course, that any such litigation will be met by issue and claim preclusion defenses. See University of Tenn. v. Elliott, 106 S. Ct. 3220 (1986 [Vol. 86:979 the specific official act, but on the overall design of the legislative scheme. 8 ' If adequate corrective process exists, the conduct of the state official is not of constitutional dimension; it is only a state law wrong. If adequate corrective process does not exist, anyone injured as a result of that omission has suffered a constitutional deprivation. The specific act that causes the loss is not of constitutional significance except to create standing to complain.
2
On this analysis, Parratt's premises seem as applicable to "liberty" as to "property." If that is true, Parratt will require that intentional but random and unauthorized state misconduct be sorted into two categories: injuries to fundamental rights and "straight" substantive due process claims, which involve challenges to state conduct that "arbitrarily" or "unreasonably" interferes with liberty or property. The need to classify certain actions, such as police brutality, will present some boundary uncertainty. 8 3 At first glance, the category of "fundamental" rights seems coterminous with those provisions of the Bill of Rights held applicable to the states, as well as any judicially-created fundamental rights. 8 4 But this line may not quite capture the distinctions made in 81. Parratl considered, and this Comment discusses, the issue in the context of legislatively prescribed remedies. But the discussion is equally applicable to a legislative scheme coupled with common law remedies. It may be that in the Parratt scheme the crucial time is the time of suit: if adequate remedies do not exist at the time of the act, but do at the time of the suit, there may be no violation. In any case, for us the crucial point is not when the actual injury is sustained.
82. This interpretation departs from settled understanding, because concrete injury has always been the essence of the violation, not simply a pre-condition to suit. See 84. This is the sex-marriage-privacy category symbolized by Roe v. Wade, 410 U.S. 113 (1973) , and its progeny.
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the cases, particularly in the opinions ofJustice Rehnquist. Seemingly, he distinguishes between rights, such as first and fourth amendment rights, whose sole origin is in the Constitution, and rights with origins in state law and which are simply protected by the Constitution. 8 5 This distinction subjects at least some takings claims to the Parratt regime, even though protection against uncompensated takings is a specific textual guarantee. On the other hand, for Justice Rehnquist the federal content of "liberty" includes a root freedom from the imposition of new legal disabilities, even though that "liberty" cannot be fitted into a Bill of Rights mold.
6
The complex distinctions spawned by Parratt reflect the Court's deep-seated belief that a sufficiently stable line exists between constitutional torts and simple state law wrongs. 8 7 But in fact, many statecaused constitutional violations necessarily retain much of the substance of common law torts. 8 8 In any area where a "specific" constitu- 86. See Monaghan, supra note 12, at 424-25. 87. In Paul, the Court seemingly assumed that some injuries that would be tortious if unjustified could not constitute constitutional violations. Paul, 424 U.S. at 698-99. See Monaghan, supra note 12, at 427-28.
In Daniels, the Court said that it is "no reflection on either the breadth of the United States Constitution or the importance of traditional tort law to say that they do not address the same concerns." Daniels, 106 S. Ct. at 666. During much of our constitutional history, the only apparent difference between a public officer and a common law tortfeasor was that the officers asserted a defense of official authorization. Once the Constitution operated to negate that defense, the public official was simply a tortfeasor and as such could be sued in federal court. The restrictive view that this was the only occasion on which federal intervention was constitutionally appropriate was eroded in cases like Ex parte Young, 209 U.S. 123, 159-60 (1908) , where the alleged state wrong lacked a clear common law analogue. The view was abandoned completely when judicial review of administrative action became commonplace. See Monaghan, supra note 82, at 1386-90.
88. See Monaghan, supra note 12, at 427-28; see also Wilson v. Garcia, 105 S. Ct. 1938 Ct. , 1945 Ct. (1985 (claims under § 1983 are best characterized as personal injury actions for limitations purposes). As the Second Circuit recently noted, "[I]n this case a finding of liability for either false arrest or malicious prosecution would also require a finding of liability under section 1983." Raysor v. Port Authority, 768 F.2d 34, 40 (2d Cir. 1985), cert. denied, 106 S. Ct. 1227 (1986); cf. Lewis v. Downs, 774 F.2d 711, 713-14 (6th Cir. 1985) (conduct constituting tort also violates § 1983 if it "shocks the conscience of the court"). I recognize that injuries inflicted by public officers can be thought to differ significantly from injuries inflicted by private persons. Backed by state power and apparent authority, such officials threaten core societal notions of human dignity through their misconduct. See Wells & Eaton, Substantive Due Process and the Scope of Constitutional Torts, 18 Ga. L. Rev. 201, 221-32 (1984) . Moreover, the interests protected by the common law may not be congruent with those protected by constitutional analogues, particularly given the current expansive readings of most constitutional provi-[Vol. 86:979tional provision has a common law tort counterpart, any effort at positing a strong distinction between constitutional and non-constitutional torts is not likely to succeed. In these situations, a section 1983 litigant will allege the substance of a common law tort and perhaps some additional aggravating circumstances. 8 9
The Court's recent efforts to fashion a general theory of state wrongs under the fourteenth amendment is incomplete. Indeed, as Daniels shows, this project is open to continuous revision. But at present, we have a rather complicated three-tiered structure: 1. Fundamental rights. This category includes most of the Bill of Rights plus judicially posited fundamental rights. 90 The focus here is on the specific act of official misconduct, which gives rise to an immediate right under section 1983 to sue in the federal court for damages and injunctive relief. This section 1983 claim stands whether the defendant's conduct is authorized or unauthorized under state law or whether the state provides adequate corrective process. Monroe v. Pape 91 is the classic illustration.
Liberty or property invasions.
The focus here is on intentional (and perhaps reckless) interference with interests that originate in state law but that amount to "liberty" or "property" within the meaning of the fourteenth amendment. So long as the challenge is not to an official state policy, but only to random and unauthorized misconduct, the state wrong is not in the interference but only in the denial of the corrective process. Parratt v. Taylor 92 provides the theoretical underpinning for this model, although Hudson v. Palmer 9 3 is the best illustration. 3. Other injuries. The focus here is on a set of state harms to specific individuals that do not implicate either "liberty" or "property." In principle, such harms do not seem to require any justification under the due process clause. So far this is a quite limited area, largely involving public sector entitlements such as welfare and jobs. Moreover, the Court has spoken only of the lack of need for predeprivation process, and it has hinted that the availability of some state law remedies is important. Board of Regents v. Roth 9 4 is the standard bearer here. 
A. Of Intentional Injuries
The line between "random and unauthorized" official conduct and "authorized" conduct is unstable, as the recent decision in Regents of the University of Michigan v. Ewing 95 illustrates. There, the Court rejected on the merits a substantive due process challenge to the dismissal of a student from a special medical degree program. The student alleged that his dismissal was contrary to both the announced policies and the actual practices of the university for students experiencing academic difficulty in this program. The complaint alleged state law contract and estoppel theories, and a section 1983 claim. 9 6 The Court did not consider Parratt, but the case can be understood in those terms: the heart of the student's complaint was that he was dismissed as a result of the "unauthorized" conduct of state officials. Perhaps, however, the dismissal was not "random" because it was made at a high enough administrative level. 9 7 If that be the explanation, "random" is a term of art, and Parratt collapses into little more than a distinction between acts of "lower echelon state employees .. .and high ranking officials." 98 If, however, Ewing holds that a plaintiff can always make a substantive due process challenge for arbitrariness, Parralt and Hudson v. Palmer are overruled completely.
But difficulties in understanding what constitutes "random and unauthorized" conduct are not the heart of my concern. Parratt's asymmetric treatment of different kinds of official conduct cannot be adequately rationalized in state action terms. No distinction can turn on the adequacy of state corrective process, because that factor can be held constant in all situations. 9 9 Parratt provides no basis for a distinction between injuries to fundamental rights and injuries to other constitutional interests. As commentators have noted, Monroe and Parratt have the same structure: state officials have interfered with a constitutionally protected interest under circumstances in which their conduct is illegal under state law and for which state law provides adequate corrective process.' 0 0
More fundamentally, as a means for determining the time when a constitutional violation occurs, Parratt's state action theory is in direct conflict with principles thought to be settled by Home Telephone and Telegraph Co. v. City of Los Angeles.' 0 ' There, the company filed a bill to enjoin the enforcement of a city rate ordinance, alleging that the rates were confiscatory and thus the ordinance contravened the due process clause of the fourteenth amendment. The district court dismissed the bill, reasoning that, if confiscatory, the rates were also illegal under the state constitution, and since the state law provided corrective process, the "state" could not be said to have deprived the company of property without due process of law.' 0 2 The Supreme Court unanimously reversed, rejecting the view that the fourteenth amendment applied to the state only in its collective capacity and reached only wrongs "authorized" by the state.' 0 3 "[I]n truth," the amendment "contemplates the possibility of state officers abusing the powers lawfully conferred upon them by doing wrongs prohibited by the Amendment."' 0 4
Stressing the amendment's "completeness" and "comprehensive inclusiveness," the Court continued:
[W]here a state officer, under an assertion of power from the State, is doing an act which could only be done upon the predicate that there was such power, the inquiry as to the repugnancy of the act to the Fourteenth Amendment cannot be avoided by insisting that there is a want of power ....
[W]hen it is alleged that a state officer in virtue of state power is doing an act which if permitted to be done prima facie would violate the Amendment, the subject must be tested by assuming that the officer possessed power if the act be one which there would not be opportunity" to perform but for the possession of some state authority.' 0 5
100. See, e.g., Bator, Some Thoughts on Applied Federalism, 6 Harv.J. L. & Pub. Pol'y 51, 56-58 (1982) . Of course, in the exercise of its power to specify thejurisdiction of the federal courts, Congress might distinguish between the two contexts. It could conclude that only "fundamental" rights need or deserve the special protection of a federal trial forum. Perhaps the Court could do the same under the rubric of abstention doctrine, but it has not done so.
101. 227 U.S. 278 (1913 Under Home Telephone, the fourteenth amendment reaches any executive or administrative conduct that contravenes the fourteenth amendment. It makes no difference whether the state provides corrective process.' 0 6 More importantly, it makes no difference whether the state official is using or misusing state power.1 0 7 Under Home Telephone, the constitutionally offensive state action occurs at the point at which the state official acts. This has been the standard understanding in constitutional law for many decades.1 0 8 Yet, under Parratt, some forms of intentional conduct that "prima facie" would violate the amendment, standing alone, cannot constitute constitutional violations.
Parratt makes no effort to reconcile its conclusion with Home Telephone or Monroe v. Pape. Without reflection, the Court simply assumes that the situations are different. There are plausible differences between fundamental rights and other rights, between challenges to state and local policies and challenges to unadorned official misconduct, and between situations in which the state provides adequate corrective process and those in which it does not. These factors have relevance in legislative and judicial determinations as to the appropriate point at which federal trial court intervention should occur. But they are not relevant in determining the point at which a substantive violation has occurred. Parratt's state action theory is fundamentally wrong, at least so long as Home Telephone and Monroe v. Pape are thought to be sound.
B. Of Adequate Corrective Process
Additional difficulties emerge once we focus on Parratt's apparent premise that access to the federal courts is available if the state does not provide some "adequate" corrective process for an intentional interference with a constitutionally protected "liberty" or "property" interest. Does this mean that the state cannot abolish or sharply modify its common law of torts so as to create a special immunity from damages for state officials? If the general fourteenth amendment standard of reasonableness is the test, a plausible argument can be advanced for at least some such immunities. which extended Panratt to bar a section 1983 challenge to the intentional misconduct of state officials who destroyed an inmate's property. As in Parratt, the Court seems to have assumed that no substantive violation had been made out so long as the state court provided adequate corrective process. Suppose that, after Hudson, the United States indicted the offending officials under a criminal statute that proscribed the "intentional deprivation of rights secured by the Constitution of the United States." Seemingly, Parratt's logic requires dismissal: the random and unauthorized official misconduct does not constitute a violation given the existence of adequate state corrective process. This result runs strongly against our intuitions.
Could Congress overrule Parratt?113 With a single arguable exception, 1 4 no Supreme Court decision has departed from the understanding of the Civil Rights Cases 1 1 5 that section five of the fourteenth amendment authorizes "remedial" legislation only-that is, legislation designed to correct state wrongdoing." 16 To be sure, in the race area the remedial conception has been given such an expansive gloss that any distinction between remedial and primary legislation has been drained of substance. 117 But this development has evoked strong dis-sents" 18 and is not likely to be pressed beyond the race area. If that is true, it is doubtful that Congress could overrule Parratt: there would be nothing to "remedy" since the official misconduct is not itself a violation where the state legislative scheme has adequate corrective process. Of course, one can readily imagine the countermoves. Congress could "find" that, though fair on its face, the state remedial scheme will not work in practice and that a federal cause of action is therefore necessary to vindicate fourteenth amendment rights. 1 19 Whether this "prophylactic" argument would prevail outside the race area, or whether congressional power under article I, section 8 might support federal legislation, is not important for my purposes. The difficulties cast doubt on Parratt simply because the decision makes so complex our understanding of the fourteenth amendment. In constitutional law, as elsewhere, needless complexity should be eschewed.
V. OVERRULING OR RECASTING PARRA2T
The appropriate role of the federal courts in cases of misuse of authority by state officials is a problem with a very long history. Leaving aside differing conceptions of what amounts to "authorization," the view that only "authorized" state conduct can offend the fourteenth amendment has been espoused before. 120 As a theory of "state action" it was categorically rejected in Home Telephone. 12 Parratt resurrects this tradition. Parratt asserts that some forms of official misconduct do not fall within the ambit of the fourteenth amendment so long as the state provides corrective process. Parratt's push to embrace some such position is understandable-indeed, in
